
BEFORE TH E
POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON

IN THE MATTER OF

	

)
J . W . MISICH CONSTRUCTION

	

)
COMPANY,

	

)
)

	

Appellant,

	

)

	

PCHB No . 77- 6
)

v .

	

)

	

FINAL FINDINGS OF FACT ,
)

	

CONCLUSIONS OF LAW
PUGET SOUND AIR POLLUTION )

	

AND ORDER
CONTROL AGENCY,

	

)
)

	

Respondent .

	

)
	 )

This matter, the appeal of a $250 civil penalty for allegedly

causing or allowing an outdoor fire in violation of Section 8 .02 of

respondent's Regulation 1, came before the Pollution Control Hearing s

Board, Chris Smith and Dave J . Mooney, at a formal hearing on May 11 ,

1977 in Seattle, Washington . Hearing examiner David Akana presided .

Appellant appeared through James W . Misich ; respondent appeared

through its attorney, Keith D . McGoffin .

Having heard the testimony, having examined the exhibits, an d

being fully advised, the Pollution Control Hearings Board makes thes e
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FINDINGS OF FACT

I

Appellant J . W . Misich Construction Company does business as a

contractor and is located at 7527 Lowell River Road in Snohomish . In

the spring of 1976 appellant was contracted by the Marshland Floo d

Control District to remove debris that had accumulated upon certai n

wetlands located on the Snohomish River ap proximately 3/4 miles south

of the Lowell Pumping Station within the city limits of Everett . I n

November of 1976, appellant was requested by the Marshland Flood Contro l

District to dispose of the debris because of the District's anticipatio n

of a federal inspection on December 6, 1976 .

Appellant sent a bulldozer and an employee to the site to shove th e

pile of debris together in preparation of burning . Burning of the

debris commenced on Monday, November 29 and continued to Saturday ,

December 4, 1976 . During burning, appellant's employee visited the sit e

twice a day .

I I

On November 29, 1976 beginning at 3 :00 p .m . the Department of Ecolog y

declared a Forecast Stage of an Air Pollution Episode for King an d

Pierce Counties . The Forecast Stage was extended to affect all o f

Washington State beginning at 3 :00 p .m . on December 2, 1976 .

During such declared e pisode, open burning is curtailed an d

existing fires should be extinguished . Large slash fires are permitte d

to burn down, however .

Public notice of the declared episode was widely disseminate d

through the news media, including newspapers, television and radio .
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Appellant had no actual notice of the declared episode .

II I

City of Everett Ordinance No . 223-73 makes it unlawful for any

person to cause or allow any outdoor fires within the jurisdiction o f

the City with certain exemptions not here material .

IV

On December 3, 1976, in response to a complaint from the Everet t

Police Department, respondent's inspector visited the site of appellant' s

fire . Upon arriving at the scene he observed fire and smoke from tw o

piles of debris each about 15 feet by 15 feet in size . The inspector

did not find anyone attending the fire, but did observe appellant' s

bulldozer .

On the following Monday, December 6, the inspector returned t o

the site . While there, he met appellant's employee who admitte d

starting the fire . No permit for such fire was produced .

V

For the foregoing occurrence, appellant was issued Notice o f

Violation No . 12089 for alleged violations of Section 8 .02(2) and

8 .02(5) of Regulation 1 from which followed a Notice and Order o f

Civil Penalty for $250 and the instant appeal .

VI

Pursuant to RCW 43 .21B .260, respondent has filed with this Board ,

a certified copy of its Regulation 1 and amendments thereto of whic h

we take notice .

Section 8 .02 of Regulation 1 provides that it shall be unlawful

for any person to cause or allow any outdoor fire during any stage o f
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an air pollution episode or in violation of any regulation of an y

governmental agency having jurisdiction over such fire . Section

8 .02(2 and 5) .

Section 3 .29 provides that violation of any provision of Regulatio n

I is subject to a penalty of up to $250 per day for each violation .

vi I

Any Conclusion of Law which should be deemed a Finding of Fac t

is hereby adopted as such .

From these Findings, the Pollution Control Hearings Board comes

to these

CONCLUSIONS OF LAW

I

The Board has jurisdiction over the persons and over the subject

matter of this proceeding .

I I

Appellant violated Section 8 .02 on December 3, 1976 by causin g

or allowing an outdoor fire during an air pollution episode declared

by the Department of Ecology and in violation of City of Everett

Ordinance No . 223-73 . The $250 civil penalty was properly assesse d

therefor .

II I

Appellant, in the future, would be well advised to contact the

appropriate governmental agencies, including respondent, before lightin g

outdoor fires . We believe that appellant has been made aware of it s

error and that a portion of the civil penalty should be suspended .
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IV

Any Finding of Fact which should be deemed a Conclusion of Law

is hereby adopted as such .

' From these Conclusions, the Pollution Control Hearings Boar d

enters this

ORDER

The $250 civil penalty is affirmed, provided however, that $20 0

of the civil penalty is suspended on condition that appellant no t

violate respondent's regulations for a period of one year from the dat e

of this Order .

	

}-~
DATED this	 p2Q	 day of May, 1977 .

POLLUTION CONTROL HEARINGS BOARD
i
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